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ABSTRACT

This essay identifies, summarizes and analyzes leading international and national laws and judicial 

cases recognizing or otherwise supportive of native/aboriginal title.  Native/aboriginal titles are commu-

nity-based property rights (CBPRs) typically held by indigenous peoples and some other original, long-term-

occupant local communities. The paper evinces widespread and growing evidence that international law is 

moving towards (and arguably already is) mandating legal recognition of native/aboriginal title to indig-

enous territories and ancestral domains. It references decisions of the International Court of Justice (ICJ), 

the Inter-American Court (IAC), and the African Commission on Human and Peoples Rights (N.B. Asia has yet 

to constitute any juridical entity comparable to the IAC or its European and African counterparts).

This emerging mandate in favor of native/aboriginal title is also apparent in international conventions 

and declarations, as well as at least fourteen nation states that are already obliged under domestic law, 

albeit in differing ways, to recognize indigenous peoples’ and others’ native/aboriginal titles. In addition, 

since 1968 eleven African nations have recognized customary rights as including property rights in their 

constitutions and/or land laws, as have major international law conventions, declarations and other instru-

ments that are supportive of native/aboriginal title and are also identified. Finally, the paper summarizes 

leading cases and instruments in comparative/national (international customary) laws that are likewise 

supportive of legal recognition. 

The essay is not intended to be exhaustive; nor can it be one-hundred percent up to date. Rather, 

it establishes that the trend in international law -- as conventionally understood, as well as customary 

international law, as evinced in the domestic law of a growing number of nation-states -- is  moving towards 

mandating the legal recognition of native/aboriginal title.
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HUMAN RIGHTS AND ENVIRONMENTAL JUSTICE IN INTERNATIONAL 

LAW1

Over the past 60 plus years there has been growing attention paid to indigenous peoples and other 

local communities still living in areas originally inhabited by their forebears. This interest is prompted by 

various concerns, including human rights, economic development, and environmental protection and con-

servation. Meanwhile, there has been an observable increase in environmental and other types of conflicts 

throughout the world, many of which are violent and profoundly destructive of human well-being and our 

natural environment. 

The conflicts too often revolve around issues concerning property rights, especially those of indig-

enous peoples and other local communities who live in rural areas of Africa, the Americas, Asia and the 

Pacific.  A new and emerging early 21st century variant, which borders on the bizarre, involves potential 

discord over ownership of carbon in trees, including trees planted and protected in long inhabited areas. 

The increasing frequency of conflicts over property rights to land, water, forests, trees, carbon and 

other natural resources is, in large measure, related to ominous global trends concerning human demogra-

phy, consumption, pollution, violence, inequity, failed states and more. These trends increase and exacer-

bate already unprecedented demands on the regenerative capacities of remaining ecosystems. In widely 

varying degrees they jeopardize the precarious well-being of all human beings, especially and most immedi-

ately vulnerable groups directly dependent on natural resources for their very survival.

Today, overreliance on environmentally inappropriate, unfair and often ineffective land, forestry, 

mining, water, agricultural and other natural resource laws – as well as almost exclusively quantitative mea-

sures of development – stubbornly endures. This, in turn, exacerbates and reinforces in many areas intra-

national and international disparities in regards to wealth, poverty, and fairness, as well as environmental 

resources and threats. Many environmental/conservation initiatives, especially those intended to protect 

important areas of biological diversity, remain largely indifferent and often even hostile to economic de-

velopment.2 Too often these conservation initiatives also ignore human rights and cultural considerations, 

including the aspirations and interests of indigenous peoples and other local communities. 

Legal and other scholars, policy scientists, researchers, community advocates and others are studying 

and analyzing the multidimensional nature of these seemingly irresolvable challenges. Many increasingly 

perceive human rights, environmental protection and economic development objectives as complemen-

tary, rather than as unrelated or opposing objectives. 

Despite an evolving and promising tripartite approach3 that jointly addresses human rights, environ-

mental and economic concerns, and enduring international economic crises, the prevailing and often single 

minded pursuit of economic growth and individual private property rights still dominates, overwhelmingly. 

This pursuit is premised on theoretical and quantitative models that subordinate and too often ignore envi-

ronmental, labor and human rights concerns, especially when they cannot be easily assessed monetarily.

The growing emphasis on a tripartite approach has contributed to increasing legal support for environ-

mental justice on international, national and local levels. One of the most positive indicators is broadening 

support for the legal recognition of native/aboriginal title, especially in nations once subject to British 

colonialism.4 The trend is readily evident in international law instruments, particularly the United Nations 

INTRODUCTION
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Declaration on the Rights of Indigenous Peoples (UNDRIP), which was adopted by the General Assembly on 

13 September 2007.5 

The UN Declaration on the Rights of Indigenous Peoples provides a basis for demanding greater 

and more meaningful participation in international decision making processes. Unlike other legal 

instruments, the Declaration does not limit the requirement for consultation and cooperation to 

the national level.6

Many rural peoples are guardians and stewards of forests and other natural resources, including biodi-

versity reservoirs and carbon sinks, and possess important local knowledge for managing these resources 

sustainably. Of course, local conditions and cultures vary and not all local people, including indigenous 

people, respect, protect and sustainably manage their natural environments. But all of them are human 

beings and have inherent rights simply by virtue of being human. What else gives meaning to the term “hu-

man rights”? 

 The increasing legal support for environmental justice and meaningful participation by vulnerable 

groups, including indigenous peoples and other original rural long-term-occupant local communities, is 

not only motivated by concerns about basic fairness. Rather, it is a rational response to a growing body 

of research that demonstrates the vital role local knowledge and incentives play in the conservation of 

biological and other resources, including carbon stored in trees. 

It has been demonstrated that when forest communities have a right to participate in local gover-

nance, including making rules concerning the use and management of forest resources, there is a greater 

likelihood of more livelihood benefits and higher level of biodiversity.7 Indeed, a  recent report by the 

World Bank no less concluded that the amount of forest cover and biodiversity within indigenous territo-

ries is higher than expected, and much higher than within strict protected zones and areas not inhabited 

by indigenous peoples.8

SELF-DETERMINATION VIS-À-VIS NATIVE/ABORIGINAL TITLE

Although related, there are major differences between concepts of self-determination and native/

aboriginal title. In Roman law the concept of imperium, or sovereignty, was often referred to as formal legal 

authority exercised by senior government officialdom over territorially expansive areas, sometimes with 

virtually absolute power, particularly in the case of some emperors. Originally a military concept, the word 

was derived from the Latin verb imperare (to command): the right was based on the power of the empire, i.e. 

the state, to enforce its law within its territories. 

Dominium, or dominion, on the other hand was understood to be much more limited in scope. It re-

ferred to legal authority to manage and otherwise control the use and exploitation of specific areas of land 

and other natural resources.9

Pursuant to the foregoing understanding, this paper deals solely with dominium. It does not purport 

to address issues related to self-determination of indigenous peoples, despite the overlapping aspects of 

imperium and dominium.10 To be more explicit, under international law, issues related to imperium, i.e., 

sovereignty and self-determination, arguably pertain only to rights of indigenous peoples, and not to other 

local communities including those comprised of original, long term occupants. In the author’s opinion, 

however, international laws concerning native/aboriginal title pertain to both indigenous and some other 

local communities comprised of original long term occupants whether or not their property rights are yet 

recognized and documented by the nation state in which they are located.11
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It merits emphasizing that “The character of international law has evolved with shifts in the ordering 

of political power and burgeoning of international institutions that constitute themselves on precepts of a 

peaceful and just world order.”12 Prof. James Anaya, the UN Special Rapporteur on Indigenous Rights,13 wrote 

that international law “has been made to include a burgeoning and influential transnational discourse 

concerned with achieving peace and a minimum of human suffering.”

He goes on to aver:

This modern discourse of peace and human rights, which tempers positivism in international law, 

represents in significant measure, the reemergence of classical-era naturalism, in which law was 

determined on the basis of visions of what ought to be, rather than simply on the basis of what is.14

In Prof. Anaya’s words “An array of procedures involving international institutions exist encouraging 

states to comply with their obligations under international human rights law and bringing pressure to bear 

on them when they fail.”15

INTERNATIONAL LAW MANDATES RECOGNITION

Today, it is no longer premature to assert that international law, including international customary 

(comparative/national) law,16 mandates legal recognition of native/aboriginal title.17 In other words, from 

Canada to Malaysia, South Africa to Australia, Papua New Guinea to Brazil, international customary law, 

based primarily on a growing number of national laws and cases, as well as international instruments, prin-

ciples, and court decisions, now prescribes the domestic legal recognition of aboriginal/indigenous prop-

erty rights. This includes an increasing number of recent and encompassing indicators reflected in inter-

national laws that recognize the rights of indigenous peoples and others in long occupied, ancestral areas, 

including rights to land, forests, trees, waters and other natural resources local peoples invoke and depend 

on.  As stated in October 2007 by the Supreme Court of Belize in Cal v. Attorney General18 there already are an 

“overwhelming number” of states reflecting “the growing consensus and the general principles of interna-

tional law on indigenous peoples and their lands and resources.”19 

The trend in support of legal recognition of native/aboriginal titles held by indigenous peoples and 

other original long-term occupants is clear in international law and international comparative (national) 

law. This trend reflects broadening acknowledgment, and in some national contexts politically necessary 

amelioration, of enduring and fundamentally unfair legal arrangements. It builds upon growing awareness 

that the local knowledge and practices of long-term occupants often contribute to conservation and sus-

tainable management of forests and biodiversity. This development is evident even within the World Bank,20 

and in some instances has resulted in local communities receiving monetary encouragement for continuing 

to provide environmental services that promote conservation and sustainable development.21

The emerging norm of free prior and informed consent (FPIC) manifests another aspect of the trend to-

wards the development of international law supportive of native/aboriginal title, including legal standards 

that protect the rights, interests and well-being of local rural communities regarding the natural resources 

they depend on for their lives and livelihoods.22 Similar to community-based property rights (CBPRs),23 the 

right to prior informed consent of indigenous and other local communities can be viewed as a human right 

that derives its authority from and is recognized not only by international law, but also natural law con-

cepts; the existence of a right to FPIC is not necessarily dependent on governments or any creation, grant or 

recognition by a particular nation state.24 
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Another significant development involves ongoing efforts to identify and articulate more clearly the 

responsibilities of non-state actors under international law. More specifically, the UN High Commissioner 

for Human Rights in 2005 requested the appointment of a Special Representative to, among other things, 

“identify and clarify standards of corporate responsibility and accountability.”25 The Special Representative 

noted that international instruments clearly impose at least an indirect responsibility on corporations. 

“The duty requires states to play a role in regulating and adjudicating abuse by business enterprises or risk 

breaching international obligations.”26

A consortium of leading international environmental NGOs, including the World Conservation Union 

(IUCN), the World Commission on Protected Areas (WCPA) and the World Wide Fund for Nature/World 

Wildlife Fund (WWF), promulgated a Joint Policy Statement on Principles and Guidelines on Indigenous and 

Traditional Peoples and Protected Areas. In it they agreed that “rights should be respected in relation to the 

lands, territories, waters, coastal seas and other resources which they traditionally owned or otherwise oc-

cupy or use, and which fall within protected areas.”27 

The broadening concept of international environmental justice and conservation and duties to 

promote and protect it reflects an ever more globally acknowledged basic moral principle: human be-

ings, including those belonging to indigenous and other local communities, have a basic human right to 

participate effectively in official decision-making processes that directly impact the natural resources they 

depend on for life and livelihoods. The section that follows presents the international legal basis for this 

conclusion.
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Environmental Justice in International Law1

As recognized in a growing number of inter-

national law instruments and judicial decisions, 

human rights exist and should be respected.28  By 

now it is likewise evident that sustainable develop-

ment and environmental justice are symbiotically 

related, compatible, and need be jointly pursued.29 

These legally cognizable and often complementary 

rights constitute a progressive and impressive ar-

ray of 20th Century advances in legal norms within 

and among our human community. 

The UN Universal Declaration of Human Rights 

best expresses the right to human existence and 

dignity.30 Other human rights relevant to processes 

for securing legal recognition of local property 

rights include the right to development,31 the right 

to participate,32 the right to assemble,33 the right 

to information,34 the right to fair adjudication and 

equitable redress of grievances,35 the right to share 

the benefits of genetic resources located within 

indigenous territories,36 the right to the conserva-

tion and protection of the environment,37 the right 

to free and prior informed consent,38 the right to 

freedom of religion, 39 and the right to cultural 

integrity.40 Some of these rights, and others, are 

expanded upon in Agenda 21.

The first major international law instrument 

to link human rights and environmental-protection 

objectives is the Stockholm Declaration on the 

United Nations Conference on the Human Environ-

ment of 1972.41 Following Stockholm, a major shift 

in thinking and in development programs took hold 

and spread.42 Since then the realm of international 

law and environmental concerns has begun to 

address an expanding number of environmental 

justice issues.

Examples of growing interest in support for 

environmental justice are found in various legal 

instruments promulgated by the international com-

munity. Foremost, in regard to this paper’s topic, 

is the historic 2007 United Nations Declaration on 

Indigenous Peoples (UNDRIP).

It affirms the righteousness of indigenous 

peoples’ struggles, including their resistance to 

centuries of injustice.

Evidence of the favorable trend supporting 

recognition of native/aboriginal titles held by 

indigenous and some other original-long-term-

occupant local communities in international law 

is readily apparent and widespread in UNDRIP and 

elsewhere.  At minimum the prevailing trend is to 

ensure that local communities are not involuntarily 

and forcibly removed from their ancestral domains 

and are able to participate meaningfully in official 

decisions that directly impact the natural resources 

they depend on for their lives and livelihoods. This 

trend is evident in Europe, Africa, the Americas, Asia 

and the Pacific.43

The UNDRIP recognizes:

1.1   �   CONVENTIONS AND DECLARATIONS
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the urgent need to respect and promote 

the inherent rights of indigenous peoples 

which derive from their political, eco-

nomic and social structures and from their 

cultures, spiritual traditions, histories and 

philosophies, especially their rights to 

their lands, territories and resources.44

It likewise acknowledges:

that respect for indigenous knowledge, 

cultures and traditional practices con-

tributes to sustainable and equitable 

development and proper management of 

the environment

Perhaps most significant, the UNDRIP spe-

cifically provides in Article 26 that “Indigenous 

peoples have the right to the lands, territories and 

resources which they have traditionally owned.”45  

Article 10 of the Declaration explicitly provides that

Indigenous peoples shall not be forcibly 

removed from their lands or territories. 

No relocation shall take place without the 

free, prior and informed consent of the 

indigenous peoples concerned and after 

agreement on just and fair compensation 

and, where possible, with the option of 

return.46

Buttressing UNDRIP is the International Labor 

Organization (ILO) Conventions No. 107 and 169 on 

the Rights of Indigenous and Tribal Peoples in De-

veloping Countries.47 Enacted in 1957 and 1989, ILO 

Conventions 107 and 169 had for decades been the 

leading international law instruments on native/

aboriginal title.48

Various other supportive declarations and 

conventions helped lay the foundation for the UN-

DRIP. These include the 1992 Rio Declaration from 

the United Nations Conference on Environment 

and Sustainable Development, which also adopted 

Agenda 21.49 Both documents address an array of 

important issues related to environmental justice. 

The 1995 Copenhagen Declaration by the 

World Summit on Social Development was a water-

shed in its emphasis on the economic dimensions 

of environmental justice. Paragraph Six declares:

Equitable social development that rec-

ognizes empowering the poor to utilize 

environmental resources sustainably is a 

necessary foundation for sustainable de-

velopment. We also recognize that broad-

based and sustained economic growth in 

the context of sustainable development is 

necessary to sustain social development 

and 	social justice.50 

Two years later, in 1997, the UN General 

Assembly reiterated the premise enunciated in 

Copenhagen as it adopted a program for further 

implementation of Agenda 21. It stressed anew that 

“Economic development, social development and 

environmental protection are interdependent and 

mutually reinforcing components of sustainable 

development.  Sustained economic growth is es-

sential to the economic and social development.”51 

The Rio plus ten gathering in Johannesburg in 2002 

again reiterated support for a tripartite approach in 

its Declaration on Sustainable Development.52

The concept of environmental justice em-

braces a special concern for precariously situated 

local communities, more commonly referred to as 

“vulnerable populations.” The second United Na-

tions Conference on Human Settlements (Habitat 

II) in an internationally negotiated agreement 

reemphasized the importance of vulnerability,53 

as have more recent studies examining the link-

ages between vulnerable populations and climate 

change.54 These definitions, as well as increased 

success by advocates for indigenous peoples and 

other local communities, and environmental justice 

are evident in many international instruments such 

as the Convention on Biodiversity,55 the Desertifica-

tion Convention,56 and the Aarhus Convention.57 

These instruments reaffirm the vital role of local 

communities in promoting sustainable develop-

ment and environmental justice.58 
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This emerging new norm is likewise evident 

within international environmental organizations 

and their affiliates. For example, the World Wildlife 

Fund (WWF), citing UNDRIP, has proposed principles 

for environmental program management that 

include a mandate “to recognize and respect … cus-

tomary rights to lands, territories and resources” 

of indigenous and other local communities. The 

Conservation Initiative on Human Rights includes 

WWF and seven other major international environ-

mental organizations. The conservation principles 

agreed to include respect for human rights. Mem-

ber organizations are committed to make “special 

efforts to avoid harm to those who are vulnerable 

to infringements of their rights and to support the 

protection and fulfillment of their rights within the 

scope of our conservation programmes.”59

In many local situations the most desirable and 

appropriate outcome is for nation-states to provide 

for the legal recognition and demarcation of areas 

covered by native/aboriginal title.  Legal recognition 

should typically not be limited to individual plots, 

but encompass an array of different and often over-

lapping community-based property rights (CBPRs), 

including individual, family and group rights. Espe-

cially in regards to original, long-term occupants, i.e., 

indigenous peoples and some other local communi-

ties, their legal rights to land and other natural re-

sources should be considered as private group rights. 

These CBPRs encompass rights acquired pursuant to 

local customs and traditions. The existence of these 

rights is not contingent on any state grant, although 

state recognition is often desirable and increasingly 

mandated by international and national law.60

International law is also increasingly cogni-

zant and supportive of non-State actors, including 

local communities, non-government organizations, 

indigenous and other local peoples’ organizations, 

church groups and other civil society institutions. 

These institutions likewise enjoy protections under 

international law and are key to building just, 

vibrant, sustainable and democratic nation-states, 

and crafting just norms and processes for local 

community-state interaction.  

The appropriate role of international and re-

gional courts in shaping and defining international 

law continues to develop and be debated. Regard-

less of one’s position, it should be evident that the 

architecture for international government in the 

21st Century is inexorably being defined by, among 

others, courts and other international institutions. 

Essential players in the process of articulation and 

definition include the International Court of Justice, 

and other regional international courts.

INTERNATIONAL COURT OF JUSTICE (ICJ)

Western Sahara: Advisory Opinion of 16 October 1975

The foremost adjudicator of international law 

is the International Court of Justice, based in The 

Hague, Netherlands. The ICJ Opinion on Western 

Sahara is an authoritative rejection of the notion 

that land occupied by indigenous peoples at the 

time European powers asserted sovereignty could 

be considered legally unoccupied, or terra nullius.

In this advisory and precedent setting opinion, 

the ICJ held that the indigenous nomadic peoples 

in the Western (Spanish) Sahara had social institu-

tions at the time of colonization and were entitled 

to exercise their right to self-determination based 

on their social coherence as a people. In addi-

tion, the ICJ determined that ancestral territories 

inhabited by nomadic peoples are not terra nullius 

and are not open to arbitrary state acquisition. 

This case brought an end to the legitimacy of the 

colonial concept of terra nullius. It rejected the 

1.2   �   INTERNATIONAL COURT AND TRIBUNAL DECISIONS
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invocation of terra nullius to usurp native titles 

through occupation of territories already inhabited 

by indigenous peoples, such as the peoples of the 

Western Sahara.61 The majority stated that:

Whatever differences of opinion there 

may have been among jurists, the State 

practice of the relevant period indicates 

that territories inhabited by tribes or 

peoples having a social and political 

organization were not regarded as terra 

nullius. It shows that in the case of such 

territories the acquisition of sovereignty 

was not generally considered as effected 

unilaterally through ‘occupation’ of terra 

nullius by original title but through agree-

ments concluded with local rulers. 

INTER-AMERICAN COURT OF HUMAN 

RIGHTS62

 Awas Tingni v. Nicaragua63

This was the first case brought to the Inter-

American Court concerning indigenous peoples’ 

property rights. An indigenous group in Nicaragua, 

the Awas Tingni, cited the Inter-American Conven-

tion on Human Rights,64 which includes the right 

to property, and claimed their rights had been 

violated by the arbitrary issuance of timber conces-

sions to foreign corporations which overlapped 

their ancestral domain. The court held that Nicara-

gua must delimit, demarcate and title the lands be-

longing to the Tingni community. It also recognized 

the tradition of communal land ownership among 

indigenous peoples and the connection between 

indigenous groups and the land they occupy. 

Awas Tingni v. Nicaragua is a landmark case 

decided by an international tribunal with legally 

binding authority. It found a national government 

in violation of the collective land rights of an 

indigenous group. It is an important precedent for 

the rights of indigenous peoples in international 

law, and a precedent-setting decision within the 

Inter-American human rights system. On December 

15, 2008, Nicaragua’s Attorney General and other 

officials traveled to Awas Tingni to formally hand 

over title for some 73,000 hectares of their tradi-

tional homelands.65 

Moiwana Village v. Suriname66

On November 29, 1986, soldiers of the National 

Army of Suriname surrounded the Maroon village 

of Moiwana and killed at least 30 people. The many 

wounded fled with other survivors, some forced to 

walk three of four days to safety in French Guiana. 

Efforts to investigate the massacre commenced in 

1989 by the civilian police but soon floundered. In 

August 1990, the police inspector was shot dead and 

his body dumped near the office of the then-deputy 

commander of the military police. Other police of-

ficers assisting the inspector fled the country and 

were granted political asylum in the Netherlands.

 Until 1997, the survivors and their allies 

continued pressing for an investigation. A private 

prosecution procedure was initiated in 1996 and 

submitted to the Attorney General of Suriname who 

failed to respond, even to two requests from the Su-

riname’s judiciary. Concluding it was not possible to 

secure justice, the survivors filed a complaint with 

the Inter-American Commission on Human Rights. 

The Commission found Suriname in violation of 

the American Declaration and recommended that 

Suriname investigate the event, prosecute those 

responsible and compensate the survivors. It like-

wise opined that the massacre was a crime against 

humanity and violated international law. 

On June 15, 2005 the Inter-American Court 

ruled unanimously that Suriname had violated the 

human rights of over 100 members of the village of 

Moiwana, including Article 21 on the right to prop-

erty of the American Convention on Human Rights67 

and ordered Suriname to redress the violations. 

Article 21 of the Convention is of special relevance 

to a paper in international  law and native/aborigi-

nal title. It provides that: 

�� Everyone has the right to use land and enjoy-

ment of his property. The law may subordinate such 

use and enjoyment to the interest of society; and,
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�� No one shall be deprived of his property except 

upon payment of just compensation, for reasons of 

public utility or social interest, and in the cases and 

according to the forms established by law.

Citing Article 21 the Court observed that “the 

Moiwana community members may be considered 

as the legitimate owners of their traditional land; 

as a consequence, they have the right to use and 

enjoyment of that territory.” It therefore, ordered 

the Government of Suriname to:

adopt such … measures are necessary to 

ensure the property rights of the Moiwana 

community in relation to the traditional 

territories from which they were expelled, 

and provide for the members’ use and 

enjoyment of those territories. These 

measures shall include the creation of an 

effective mechanism for the delimitation, 

demarcation and titling of said traditional 

territories.” 

On June 15, 2005 the Court ruled unanimously 

that Suriname had violated the human rights of 

130 named members of the village of Moiwana and 

ordered to Suriname to make things right.

Saramaka v. Suriname68

The Inter-American Court went further in Sa-

marka v. Suriname. Suriname’s Maroons are descen-

dents of African slaves who rebelled against French 

and Dutch colonial regimes in the Americas. They 

are not identified as indigenous but are considered 

to be tribal, and fall under international law protec-

tions offered by the International Labor Organiza-

tion (ILO) in Conventions Nos. 107 and 169.69 

One of the largest groups of Maroons is the 

Saramaka who number around 55,000. About half 

of the Samaraka live in ancestral areas of Suriname 

as did their forebears for over two hundred years. 

Their society is organized into twelve Los, also 

referred to as clans or groups. Each member of the 

Samaraka community belongs exclusively to one 

Lo. The matrilineal Los are the basic unit of group 

ownership of land and other natural resources, in 

which individual and extended family units have 

subsidiary rights of use and occupation. 

Since the mid 20th century the Samaraka have 

been threatened by outside interests, including the 

Government of Suriname. In the 1960s the Dutch 

colonial government teamed up with Alcoa to con-

struct a huge hydroelectric dam to provide energy 

for the nearby capitol city of Paramaribo and an Al-

coa smelter. Soon after a new artificial lake covered 

almost half of the Samaraka’s ancestral domain and 

displaced an estimated 6000 inhabitants.70 

In 1996 logging operations commenced and 

the Samaraka were prevented by soldiers from the 

Suriname army from even accessing their gardens. 

They were told that the land now belonged to 

Chinese loggers who had received official conces-

sions, including areas granted to the Samaraka by 

the Dutch in the Treaty of 1762. During the ensuing 

years the local communities began to organize 

and in 2000 filed a petition with the Inter-American 

Commission on Human Rights, which in turn re-

quested in 2002 and 2004 that Suriname suspend all 

logging concessions and mineral exploration.  The 

de facto injunctions slowed some logging activities 

but Suriname failed to comply with substantive re-

medial measures recommended by the Commission 

in March 2006,71 and the Commission referred the 

case to the Inter-American Court of Human Rights.

The Court ruled in favor of the Samaraka. It 

concluded that Suriname violated the rights of the 

Samaraka under Article 21 of the American Con-

vention72 “by not adopting effective measures to 

recognize its communal property right to the lands 

it has traditionally occupied and used.73 It ordered 

Suriname to: 

remove legal provisions that impede 

protection of the right to property of the 

Samaraka people and adopt, in its domes-

tic legislation, and through effective and 

fully informed consultations with the Sa-

maraka people, legislative, administrative 

and other measures needed to protected, 

through special mechanisms, the territory 
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in which the Samaraka people exercises 

its right to communal property.

The Court also recommended that Suriname 

repair the environmental damage caused by the 

logging concessions and make reparation and 

due compensation to the Samaraka people for the 

damage done by the violations established in this 

report.74 

INTER-AMERICAN COMMISSION OF HUMAN 

RIGHTS (IACHR)

Pehuenche and the “Friendly Settlement” with Chile

A petition was filed before the Inter-American 

Commission in December 2002 on behalf of indig-

enous Pehuenche families in Chile. It sought repara-

tions because the human rights of the Pehuenche 

people were being violated by the construction of 

several dams along the Bio-Bio River. The largest of 

these dams, the Ralco dam, would displace 700 Indi-

ans, the last group of Mapuche/Pehuenche Indians 

who continue their traditional lifestyle on ancestral 

lands. The IACHR obliged the Chilean government 

to negotiate a precedent-setting settlement that 

will be monitored by the Commission and involves: 

1) a promise to attempt to reform Chile’s constitu-

tion to secure the protection of indigenous rights; 

2) compensation directly to the displaced families, 

including land, educational scholarships, and 

US$350,000 per extended family; and, 3) the creation 

of a Municipality whereby the Mapuche/Pehuenche 

will have local control over their ancestral domain.75 

The Chilean government also committed to 

implementing several measures of more general ap-

plication. The most important commitments were to:

�� Strengthen national laws that guarantee 

respect for indigenous rights, including constitu-

tional reform that would culminate in legal recogni-

tion of Chile’s indigenous peoples;

�� Ratify the International Labour Organisation (ILO) 

Convention 169 on indigenous peoples’ rights; and

�� Improve and strengthen legal processes for de-

lineating the territory of the Mapuche/Pehuenche 

people and ensuring their meaningful participation 

in official development processes, including the 

creation of a municipality in the Upper BíoBío

The “friendly settlement” provides for Pehu-

enche families to receive reparations for relinquish-

ing their legal rights to natural resources that will 

be flooded by the dams. For the Pehuenche, repara-

tions symbolize the responsibility of the Chilean 

government under international law for human 

rights violations they have suffered. The families 

gained recognition of their rights over lands, tech-

nical support to promote agricultural productivity, 

educational scholarships, and monetary compensa-

tion in the order of US$300,000 per family. In turn, 

they agreed to transfer their rights to ancestral 

lands and to discontinue legal action. 

AFRICAN COMMISSION ON HUMAN AND 

PEOPLES’ RIGHTS76

The African Commission on Human and 

Peoples’ Rights is tasked to formulate and lay down 

principles and rules aimed at solving legal prob-

lems. 77 On February 4, 2010 the Commission ruled 

that the eviction of the Endorois people for tourism 

development violated their human rights. The viola-

tion of indigenous land rights over generations, in-

cluding illegal displacement in Kenya and beyond, 

was not totally resolved in the decision.  

The African Commission found that the Kenyan 

government continues to rely on colonial laws that 

prevent some local communities from gaining legal 

recognition of their customary property rights, but 

allowed others, such as local authorities to obtain 

legally recognized rights over indigenous areas, 

ostensibly in trust for the local communities. The 

Endorois trust, however, had been arbitrarily ended 

by local officials who then seized the ancestral 

property.78 The Commission condemned the expul-

sion of the Endorois people from their ancestral do-

mains near Lake Bogoria National Reserve, Kenya. 

It is a precedential victory for indigenous and some 

other local communities in Africa and beyond. 
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International Customary (Comparative/National) Law and 
Property Rights2

An often overlooked factor behind endur-

ing laws in regards to modern land and natural 

resource ownership concerns the ongoing impact 

of tenacious colonial legal legacies. These legacies 

within national contexts typically commenced with 

the usurpation by colonial regimes of indigenous 

peoples and other local CBPRs. 

Beginning in the early 16th century, Her-

nando Cortez and his minions and successors had 

profound effect on indigenous communities in 

what is now Mexico and eventually throughout 

Latin America and as far as the Philippines. Vast 

areas of indigenous territory in the Americas and 

beyond were arbitrarily usurped, in legal theory 

if not always fact.79 Ironically, many colonial laws 

decreed by the Spanish and Portuguese Crowns 

were ostensibly on behalf of native populations, 

and eventually covered all Latin America. Mean-

while, throughout North America and Africa the 

ancestral domains of indigenous peoples and First 

Nations were also “legally” usurped by the colonial 

laws and practice of European soldiers and their 

compatriots.

In Asia during the 1860s, beginning in Ceylon 

(Sri Lanka today), an extraordinary wave of similar 

arbitrary and ostensibly legal usurpations inspired 

by British forestry laws were enacted. This devel-

opment moved steadily eastward through India, 

Burma, Thailand, Cambodia, Vietnam, Malaysia, 

Indonesia and the Philippines.80 By the dawn of the 

20th century almost all territory in European colo-

nies was “legally” owned by the colonial powers. 

Similar so-called “legal” usurpations subsequently 

swept through East, West and southern Africa, and 

lastly the island nations of the Pacific.81

Until the mid-20th century, there was little pre-

text of notice or legal process. Millions of human 

beings, many whose ancestors for generations had 

maintained and protected forests, including the 

carbon within trees, were arbitrarily deemed per 

the ICJ decision in Western Sahara to inhabit empty 

space, i.e. terra nullius. They were considered to be 

squatters on colonial government land, regardless 

of length of occupancy. In many now politically 

independent nations these colonial legacies en-

dure; all too often there is still no legal due process, 

let alone formal recognition of ancestral-domain 

rights, but the trend is hopeful.

Nascent, albeit restrictive, on-the-ground in-

dicators of more participatory legal approaches to 

forest management were evident in southern Africa 

and Asia by the late 1970s; they include India’s Joint 

2.1   �   TWENTY-FIRST CENTURY COLONIAL LEGACIES OF GOVERNMENT  	

	 OWNERSHIP
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The following national examples from four-

teen nations82 are not intended to be exhaustive, 

or completely up to date as the trend is dynamic. 

Rather, they provide proof that a growing number 

of international institutions as well as nation states 

are moving toward legal recognition of indigenous 

peoples’ and some other local communities’ CBPRs, 

and in particular native/aboriginal title. 

For example, since 1968 eleven African nations 

have recognized customary rights as including prop-

erty rights in their constitutions and/or land laws, 

all but one since 1986.83 A research report in 2008 

concluded that “The overall trend in law and policy 

has been toward an increased recognition of the 

role that communities play in forest management 

and their historical rights to territories.”  It identified 

policy and law developments that “Strengthen com-

munity tenure rights” in eighteen nations, including 

Cameroon, China, Brazil, Kenya, Mali and Tanzania.84 

A tropical forest tenure assessment in 2009 reported 

that 18% of forest land in 30 tropical forest coun-

tries is now privately owned by indigenous peoples 

and some other local communities, an increase from 

15% in 2002.85 

Taken together, these facts, the previously 

discussed trends in international law and principles, 

and the following summaries of national-level legal 

developments, provide further proof that interna-

tional customary law now effectively mandates 

legal recognition of native/aboriginal title and other 

private community-based property rights (CBPRs). 

They are multi-facetted examples of the evolution of 

international law in favor of environmental justice, 

including recognition of native/aboriginal title.86

AFRICA 

BOTSWANA

The Botswana High Court on December 13, 

2006 ruled that more than 1,000 Kalahari Bushmen 

had been unconstitutionally evicted from their 

ancestral hunting grounds and had the right to 

return. The court ruled that they were wrongly 

evicted by the Botswanan government several 

years earlier. Supporters of the Bushmen - tradi-

tional hunter-gatherers whose proper name is the 

San - accused the government of evicting them 

to exploit diamond and mineral wealth on their 

reserve. 

A panel of judges ruled that the San were 

illegally moved from their ancestral domain in the 

Central Kalahari Game Reserve. After a 2-1 ruling, 

Judge Mpaphi Phumaphi, who delivered the swing 

vote, said the government had forced them out 

of the reserve by depriving them of their liveli-

hood. “In my view, the simultaneous stoppage of 

the supply of food rations and the stoppage of 

hunting licenses is tantamount to condemning 

the remaining residents to death by starvation,” 

he said.

The case marks the first time a modern, post-

colonial national African court recognized the 

ancestral domain rights of indigenous people. It 

is also a precedent setting case linking land rights 

to cultural sustainability and the right to life. 

Implementation of the decision, however, has been 

problematic.87 

On July 21, 2010 the High Court crippled its 

previous decision and held that the Bushman did 

2.2   �   NEW STANDARDS IN INTERNATIONAL CUSTOMARY LAW  

	 (LISTED ALPHABETICALLY AND BY GLOBAL REGIONS)

Forest Management, the Philippines Integrated So-

cial Forestry and Zimbabwe’s CAMPFIRE programs. 

Although providing for a greater degree of local par-

ticipation and benefit sharing than was previously 

allowed, these programs purport to retain state 

(public) ownership and control.  
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not have a right to use an already established well 

on their traditional land, or excavate a new one. 

The African Commission on Human and Peoples’ 

Rights was quick to respond on August 10. The Com-

mission urged the Government of Botswana “to 

embrace the spirit of the December 13, 2006 ruling 

of the High Court … by allowing Bushmen to access 

their own water using the pre-existing borehole.”88 

Most heartening, on January 23, 2011, the Botswana 

Court of Appeal heeded the Commission’s admoni-

tion and unanimously overruled the High Court 

holding that that the San have “an inherent right” 

to drill for water.89

SOUTH AFRICA

Richtersveld Community v. Alexor Limited v. the Rich-
tersveld Community90

The Richtersveld community is part of a larger 

group, the Nama people, who are descended from 

Khoikhoi- and San-speaking people. Their ancestral 

area was inhabited long before the first colonists, 

the Dutch, arrived at the Cape in 1652. In 1847, the 

British Crown annexed the area including land 

which would become the subject of the Richters-

veld claim. 

Following annexation, the Richtersveld people 

continued to live on their land until 1925, when 

diamonds were discovered. Beginning that year, 

the Government issued licenses to dig for dia-

monds to third parties, and as more licenses were 

awarded, the Richtersveld people were gradually 

denied access to more and more of their ancestral 

domain. In 1957, a fence was erected around the 

entire area, denying the Richtersveld natives any 

access. Between 1989 and 1994 all legal control of 

the enclosed area was vested in Alexkor Limited, a 

Government-owned company which continued to 

mine for diamonds. 

The Richtersveld community argued that 

when their dispossession began in the 1920s, they 

possessed a property right to the land based on 

aboriginal title. They argued that this title survived 

annexation and existed as a burden on the Crown’s 

title. Their dispossession, founded upon a notion 

that the Richtersveld people were too uncivilized 

to possess recognizable legal rights (see Western 

Sahara above), was ethnically and culturally dis-

criminatory. 

The Land Claims Court rejected these argu-

ments, and the Richtersveld community appealed 

to the Supreme Court of Appeal (SCA).91 The SCA 

unanimously overturned all of the critical findings 

made by the land court. It found that at the time of 

annexation, the Richtersveld people had a commu-

nal ‘customary law interest’ whose source was “the 

traditional laws and customs of the Richtersveld 

people.” The Court noted the similarity between 

this ‘customary law interest’ and aboriginal title.

The Court then cited passages from Australia’s 

Mabo v. Queensland decision (see below), which 

among other things emphasized two important 

principles. First, a change in sovereignty alone does 

not destroy pre-existing property rights. Second, 

the principle expressed in In re Southern Rhodesia 

that some Indigenous people are not sufficiently 

civilized to have recognizable property rights was 

rejected ala Western Sahara. The Court adopted 

these principles and found that the Richtersveld 

people’s customary law land rights survived annex-

ation. Finally, the Court held that the Government’s 

failure to recognize the Richtersveld people’s rights 

in land (on the ground of ‘insufficient civilization’) 

after diamonds were discovered was discrimina-

tory. As such, the Richtersveld people were entitled 

under the Restitution Act to both restitution and 

legal recognition of their ancestral domain rights.

THE AMERICAS

BELIZE

On 18 October 2007, the Supreme Court of 

Belize ruled in Cal v. Attorney General92 that the 

national government must recognize indigenous 

Mayans’ customary tenure to land and refrain from 

any act that might prejudice their use or enjoyment 

of their ancestral domain. The landmark ruling 

was a victory for indigenous Mayan communities 

throughout Belize. 
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The High Court ordered the government of Be-

lize to “determine, demarcate and provide official 

documentation of Santa Cruz’s and Conejo’s [two 

Mayan villages] title and rights in accordance with 

Maya customary law and practices.” It also ordered 

the government to desist from any logging, mining 

or other resource exploitation projects on Mayan 

land. The decision was the first national judgment 

rendered with reference to the 2007 UN Declaration 

on the Rights of Indigenous Peoples.

In 2001, the Belize government began giving 

rights to logging, oil, and hydro-electric interests on 

traditional Mayan lands, denying Mayan farmers ac-

cess to their ancestral domains. In the decision, the 

Chief Justice of Belize stated that British colonial 

and subsequent acquisition of land in Belize did not 

abrogate the Mayan people’s primordial rights to 

their land. 

As such, the Court upheld that “the Maya 

people live, farm, hunt and fish; collect medicinal 

plants, construction materials and other forest 

resources; and engage in ceremonies and other 

activities on land within and around their com-

munities; and that these practices have evolved 

over centuries from patterns of land use and oc-

cupancy of the Maya people.” The Supreme Court 

found that the Mayans had a “complex traditional 

set of land tenure regulations.” Furthermore, “all 

attempts to divide up the customary village land 

into arbitrary-sized parcels are doomed to fail to 

establish a stable land-tenure regime” because 

the Mayan lifestyle “requires access to a variety 

of land types in order to grow and gather all the 

crops and resources they need to survive in any 

given year.” 

The Court also held that Mayan rights to 

occupy their lands, farm, hunt and fish pre-date 

European colonization and remain in force today. 

The decision noted:

A mere change in sovereignty does not 

extinguish native title to land. … Extin-

guishment or rights to or interests in land 

is not to be lightly inferred. 

Referring to Delgamuukw v British Columbia 

(see below), the High Court observed that “Indige-

nous title is now correctly regarded as sui generis.” 

In other words, the very fact of “Original Peoples” 

having inhabited a land over time confers land 

title rights to them. It cited the Belizean Constitu-

tion and several international legal precedents 

that affirmed the existence of indigenous peoples’ 

collective rights to their land and other natural 

resources.

While stating that the UNDRIP is considered 

to be non-binding, the Court averred that prin-

ciples of general international law contained in 

the declaration should be respected. Moreover, it 

noted that the UNDRIP was adopted by an “over-

whelming number” of states thus reflecting “the 

growing consensus and the general principles 

of international law on indigenous peoples and 

their lands and resources.” 

BRAZIL

The Brazilian Constitution and national legal 

framework  “provides for a unique proprietary 

regime over the Brazilian Indians land...which 

reserves to Brazilian Indians the exclusive use and 

sustainable administration of the demarcated 

lands as well as the economic benefits that this sus-

tainable use can generate.’’93 The 1988 constitution 

includes a so-called “Indian Chapter” that enumer-

ates the nature and extent of indigenous rights. 

The constitution for the first time recognized the 

existence of collective rights and acknowledged 

the legitimacy of community-based indigenous 

autonomy and social structures.

The Brazilian Constitution states that “Land 

traditionally occupied by Brazilian Indians are 

those that they have occupied and permanently 

possessed and they shall have the exclusive 

usufruct of the riches of the soil, the rivers and the 

lakes existing therein (emphasis supplied)94 A recent 

study concluded that these rights extend to carbon 

in trees located on Indian land.95

In 2009 Brazil’s Supreme Court sided with 

indigenous peoples in land disputes in Amazonia 



16

that have been called critical for determining the 

future of an area of rainforest the size of Western 

Europe. The decision formally puts the 1.7 million 

hectares Raposa Serra do Sol Indigenous Reserve 

under legal control of indigenous Amazonians, 

despite a handful of large-scale farmers who also 

are expanding in the northernmost reaches of the 

Amazon Jungle bordering Venezuela. The decision 

ordered all non-indigenous residents (including in-

dustrial rice farmers) to vacate the reserve.96 It also 

imposed nineteen conditions on local indigenous 

peoples’ rights to use and manage their lands that 

could have negative impacts on their rights in the 

future.97

CANADA

Delgamuukw v. British Columbia98

In this landmark decision on the nature and 

scope of aboriginal title, the Supreme Court of 

Canada held that absent a valid extinguishment, 

indigenous people have sui generis aboriginal title 

to the land they exclusively occupied prior to the 

establishment of British colonial sovereignty, and 

aboriginal title is protected by the Constitution of 

Canada. The court recognized a special fiduciary 

duty between the British Crown and aboriginal 

peoples. For its part, the Canadian government has 

the duty to consult in good faith, addressing the 

concerns of the peoples whose ancestral domain 

rights are at issue. 

While aboriginal rights in Canada have also 

been bolstered by a number of more recent court 

decisions, the 1997 Delgamuukw ruling is by far 

the most significant. It represents the culmina-

tion of a long process of legal empowerment for 

First Nations. The decision is significant in that it 

not only recognizes aboriginal title, it lays out the 

means by which the existence of aboriginal title 

could be proven and recognized, even through the 

use of oral histories. Whereas previous courts had 

discounted the use of oral history in making claims 

(essentially crippling the ability of some indigenous 

groups to raise such claims), the court ruled that 

“the laws of evidence must be adapted in order that 

this type of evidence can be accommodated and 

placed on an equal footing with the types of histori-

cal evidence that courts are familiar with.”99 

The Delgamuukw decision’s other signifi-

cant feature is that it provides guidance for the 

adjudication and recognition of aboriginal title. 

Previously it had been acceptable practice for com-

mercial resource extraction to continue unhindered 

throughout ancestral domains while claims were 

contested in Canadian courts. Pursuant to Del-

gamuukw, resource extraction can no longer take 

place without consideration of aboriginal rights 

and title. “There is always a duty of consultation 

and, in most cases, the duty will be significantly 

deeper than mere consultation.”100

Major legislative advances concerning vast 

areas of aboriginal territories in Canada have also 

occurred, although there remain many disputes 

regarding implementation. These include the 

Nunavik Inuit Land Claims Agreement of 1993101 

and the Labrador Inuit Land Claims Agreement of 

2005.102

CHILE

As discussed above in the section on Interna-

tional Court and Tribunal Decisions, the Inter-Amer-

ican Commission obliged the Chilean government 

to negotiate a precedent-setting settlement that 

will be monitored by the Commission and involves: 

1) a promise to attempt to reform Chile’s constitu-

tion to secure the protection of indigenous rights; 

2) compensation directly to the displaced families, 

including land, educational scholarships, and 

US$350,000 per extended family; and, 3) the creation 

of a Municipality whereby the Mapuche/Pehu-

enche will have local control over their ancestral 

domain.103

NICARAGUA

As also discussed above, Awas Tingni v. Nica-

ragua is a landmark case decided by an interna-

tional court with legally binding authority. The 

Inter-American Court of Human Rights found a 

national government in violation of the collective 
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land rights of an indigenous group within national 

boundaries. It is an important precedent for the 

rights of indigenous peoples in international law, 

and it remains a precedent-setting decision within 

the Inter-American human rights system.

SURINAME

Two other landmark and precedent setting 

decisions by the Inter-American Court involved 

Suriname and they too have been discussed above: 

Moiwana Village v. Suriname and Saramaka v. Suri-

name. The Saramaka decision recognized aboriginal 

titled owned by people who were not thought of as 

being indigenous (despite over 200 years of original 

occupancy!) but were considered tribal.

UNITED STATES

Johnson v. M’Intosh

For all the atrocities and injustices inflicted 

on indigenous peoples in what is now the United 

States of America, the natives, despite the “dis-

covery doctrine” were not deemed to be mere 

squatters on land owned by the US Government. 

Although indigenous rights, including aboriginal 

title were always subject to extinguishment by the 

US Congress, in many cases that never occurred. 

Rather, under the auspices of the US Supreme Court 

native/aboriginal title was always acknowledged 

to exist. In Johnson vs. M’Intosh the US Supreme 

Court held in 1823 that Native Americans had, at 

minimum, rights of occupation to their ancestral 

domain, although those rights could only be sold to 

the US Government.104

Tribal jurisdiction over native ancestral 

domains in the USA, however, is defined as all land 

within the limits of Indian reservations. Since the 

1970s the US Supreme Court has been engaged 

in apparent efforts to limit the scope of property 

rights held by Native Americans. The US Govern-

ment is deemed to be the trustee — regrettably a 

not always faithful one — or guardian of Native 

Americans. Perhaps of most importance to this 

paper, Native Americans are not legally deemed 

to be squatters within their recognized ancestral 

domains (reservations). 105

ASIA AND THE PACIFIC106

AUSTRALIA

Mabo v. Queensland107

This ground-breaking and globally influential 

decision was based on findings of fact made by the 

Supreme Court of Queensland: that the Murray Is-

landers had a strong connection to the islands and 

regarded the land as theirs. All of the judges, except 

one, agreed that:

�� there was a concept of native title within Brit-

ish common law; 

�� the source of native title was the traditional 

connection to or original, long-term occupation of 

land; 

�� the nature and content of native title is 

determined by the character of the connection or 

occupation under traditional laws or customs; and 

�� native title could be extinguished by the valid 

exercise of governmental powers provided a clear 

and plain intention to do so was readily evident. 

In an internationally landmark decision by the 

High Court of Australia on the nature and scope of 

aboriginal title, the court held like its counterpart 

in Canada that absent a valid extinguishment, 

aboriginal peoples have, sui generis, native title to 

land they exclusively occupied prior to the imposi-

tion of British colonial crown sovereignty. Further-

more, the government has a special fiduciary duty 

to legally respect and protect native/aboriginal 

title.

The decision was another blow to the long-

standing colonial notion of terra nullius108 It recog-

nized that the indigenous peoples of Australia have 

pre-existing systems of law and rights. According to 

the High Court, these customary norms remained 

in force under the new sovereign, except where 

specifically modified or extinguished by legislative 

or executive action. 

The Court purported to achieve all this without 

altering the traditional assumption that the Austra-
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lian land mass was “settled”. Instead, the rules for 

a “settled” colony were said to be assimilated the 

rules for a “conquered” colony. 

The majority in Mabo decided that upon acqui-

sition of sovereignty the Crown did not acquire an 

absolute title but a “radical title,” and radical title 

is subject to native title rights where those rights 

had not been validly extinguished. (Advocates of 

native title, especially in Africa, are well advised 

to take note!) In other words, the court accepted 

that a modified doctrine of tenure operated in 

Australia, and that the law of tenure (as a product 

of the common law) could co-exist with the law of 

native title (as a product of customary laws and 

traditions). 

The Mabo decision presented many legal and 

political problems for the Federal Government and 

the states, including:

�� a requirement to make provision for permitted 

future development of land affected by native title;

�� establishing a process for speedy and efficient 

determination of issues concerning native title. 

In response to the Mabo judgment and to 

potential and subsequent reactions, the Australian 

Federal Parliament enacted the Native Title Act of 

1993.109  The law was amended in 1998 following the 

1996 Wik decision.110 The Act established a statutory 

definition of native title and provided a means for 

establishing a Native Title Tribunal to determine 

native title, validate acts of recognition and provide 

for compensation.

MALAYSIA 

Adong bin Kuwau & Ors v. Kerajaan Negeri Johor & Anor

In 1997 Adong bin Kuwau & Ors v. Kerajaan 

Negeri Johor & Anor111 established the concept 

of native title in Malaysian law. The decision was 

quickly followed by two others: Nor Anak Nyawai 

& Ors v Borneo Pulp Plantation Sdn Bhd & Ors112, a 

case involving the logging of Iban forest land in Bin-

tulu, Sarawak, and Sagong bin Tasi & Ors v. Kerajaan 

Negeri Selangor & Ors,113 a case involving the taking 

of Temuan land in Sepang in conjunction with the 

building of the Kuala Lumpur International Airport. 

All three cases embraced the doctrine of native title 

and took significant steps to extend its boundaries. 

In Nor Anak Nyawai, the High Court recognized 

the indigenous community’s legal control over its 

communal forest land and enjoined further logging 

by a timber company, the defendant. In Sagong 

bin Tasi, the High Court recognized native title 

owned by the Temuans, an indigenous people of 

peninsular Malaysia. It determined that native title 

included not only usufructory rights described in 

Adong, but also ownership of at least a portion of 

the plaintiffs’ ancestral domain. 

The cases illustrate the markedly different le-

gal obstacles facing the Orang Asli of the Malay Pen-

insula and the indigenous peoples of Sarawak and 

Sabah. In Nor Anak Nyawai, the decision rested on 

the High Court’s assessment of Sarawak’s extensive 

history of regulations on land use and whether they 

served to extinguish the plaintiffs’ claim to native 

title, which they did not.114

NEW ZEALAND

On June 28, 2008, seven Maori tribes signed 

New Zealand’s largest ever settlement on griev-

ances over the loss of land and fishery rights during 

European settlement in the 19th century. The 

US$319 million agreement is being recognized as 

a breakthrough in reconciliation. It will “transfer 

ownership” of 435,000 acres (176,000 ha) of planta-

tion forest and associated rents from the central 

government to seven North Island tribes, which 

include more than 100,000 people.

Maori lands and forests were once legally 

protected by the founding Treaty of Waitangi, 

signed with European settlers in 1840, but huge 

tracts of land were later taken for settlement. The 

Maori have been pursuing grievance claims since 

the early 1840s. The Central North Island Forests 

Land Collective Settlement Act of 2008,115 known in-

formally as the Treelords Deal, restores land rights 

to the Central North Island Forest Iwi Collective, an 

organization made up of Maori iwi, or social units. 
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Under the settlement, negotiated by the Office of 

Treaty Settlements, all rentals and other income 

from the land will be held in a newly established 

trust holding company, whose shareholders are the 

Maori iwis.116

The Marlborough Sounds case has recognized 

the ‘native title’ aspects of the New Zealand settle-

ment. The Chief Justice of the New Zealand Court of 

Appeal found that Maori rights to the foreshore and 

seabed had never been clearly extinguished, and 

thus may still exist. These rights predate coloniza-

tion and are not dependant on rights accrued under 

the treaty.117

PAPUA NEW GUINEA (PNG)

Approximately 97 percent of Papua New Guin-

ea’s total land area is covered by undocumented, 

customary aboriginal rights that are legally 

recognized by the national government. (Similar 

situations exist in most Pacific Island nations.) This 

area encompasses the largest remaining rainforest/

wilderness in the Asia/Pacific region, and is third 

largest in the world. It is also home to approxi-

mately 70% of the nation’s traditional communities. 

The PNG government has attempted over the 

past decades to register, and in some instances 

subordinate, customary rights to lands, forests and 

other natural resources.118 In 1998, for example, the 

government through a legislative act ostensibly ac-

quired title to land belonging to the Maisin people 

without their knowledge or consent. It then leased 

38,000 hectares (94,000 acres) in the Collingwood 

Bay area to two companies. These companies en-

tered into an agreement with a Malaysian logging 

company to clear-cut the forests for the purpose 

of developing a palm oil plantation. The Maisin did 

not learn of these dealings until barges arrived in 

Collingwood Bay carrying bulldozers and other log-

ging equipment in June of 1999. 

For the Maisin, this all-too-often surreptitious 

effort in PNG to illegally land grab customary prop-

erty rights was stymied in May 2002 when a Judge 

of the National Court of PNG ruled that the govern-

ment had illegally sold to private development and 

logging companies property rights to commercially 

exploit the customary land of the Maisin people. 

The court cancelled the Government’s leases and 

issued an order enjoining the companies from 

entering the land without the written consent of 

the local communities. This decision legally empow-

ered the Maisin to continue protecting their forests 

as they have for generations. They own over 200,000 

hectares (500,000 acres) and have rejected the use 

of their ancestral domain for large-scale industrial 

logging or agricultural development.119

PHILIPPINES

Cruz vs. Secretary of DENR

The struggle in the Philippines to gain respect 

for the rights of Indigenous Cultural Communi-

ties/Indigenous Peoples (ICCs/IPs) goes back many 

decades. The greatest legal accomplishment, 

supported by a broad-based civil-society move-

ment, was enactment of the 1987 Constitution of 

the Philippine Republic, its first ever promulgated 

without colonial or military manipulation. Build-

ing on several sections within the constitution, the 

Philippine Congress responded in 1997 by enacting 

the Indigenous Peoples Rights Act (IPRA).120

IPRA is another legal milestone in the global 

struggle to gain recognition of indigenous and 

other CBPRs. IPRA provides that rights of ownership 

and possession held by ICCs/IPs (aka tribal groups) 

to their ancestral domains shall be recognized and 

protected. This includes the inherent right to self-

governance and self-determination, and respect 

for indigenous values, practices, institutions and 

CBPRs. Consequently, the state must guarantee the 

right of ICCs/IPs to freely pursue their economic, 

social and cultural development.

The Republic of the Philippines is likewise 

obliged to prevent by law any form or coercion 

against ICCs/IPs. It shall also respect, recognize and 

protect the right of ICCs/IPs to preserve and protect 

their culture, traditions and institutions. All rights 

recognized under the IPRA shall be considered in 

the formulation and application of national plans 

and policies. 
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Throughout the world the legal rights of 

indigenous peoples and some other local ances-

tral communities to native/aboriginal title have 

steadily been gaining recognition and strength. 

This important development is highlighted in this 

paper and many examples and evidence have been 

presented. 

In recent years there have been an extraordi-

nary number of legally supportive developments 

on international and national levels. As such, it can 

now be credibly asserted that international law, 

including international customary law, mandates 

legal recognition of native/aboriginal title. Whether 

policy makers, political leaders and economic elites 

respect and implement this emerging and hopeful 

new international legal norm remains to be seen. 

Advocates for legal recognition, meanwhile, 

have much reason to be hopeful. There also remains 

much work to do. As this paper demonstrates, 

international law is more supportive of the legal 

recognition of native/aboriginal title than ever be-

fore. The on-the-ground global significance of this 

fact has yet to be clearly established.

Conclusion3

The Philippine Supreme Court upheld the 

constitutionality of the IPRA in a landmark decision 

in December 2000.121 The National Commission 

on Indigenous Peoples (NCIP) is the government 

institution responsible for implementation.122 Huge 

obstacles remain in terms of legally delineating, 

documenting and otherwise recognizing ancestral 

domains, primarily in terms of adequate funding 

and political will. Nevertheless, as of 2010, 156 

Certificate of Ancestral Domain Titles (CADTs) cover-

ing over 4,259,616 ha have already been delineated 

and covered by CADTs. The number of beneficiaries 

exceeds 912,000. 123
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