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General Comments 

  
 

  State and Territory governments have primary responsibility for forest management in Australia. The Australian Commonwealth Government coordinates the national 
approach to environmental and industrial development issues. Some States and territories have indigenous land tenure regimes that preceded the Native Title Act 1993 
and operate concurrently with the Native Titles Act. Examples include the Torres Strait Islander Land Act (QLD) of 1991 and the Aboriginal Land Rights Act (NT) of 1976.  
 
Some state regulations have guaranteed stronger rights to Aboriginal people than those available under Native Title. These include: Northern Territory Queensland 
Tasmania Titles (Validation) and Native Title (Effect of Past Acts) Act of 1995 (Wa); Land Titles Validation Act of 1994 (Vic); Native Title (New South Wales) Act of 1994 
(NSW); Native Title (South Australia) Act of 1994 (Sa); Validation (Native Title) Act of 1994 (NT); Native Title (Queensland) Act of 1993 (Qld); Native Title (Tasmania) Act of 
1994 (Tas).  
 
This study, however, only accounts for national tenure regimes and for this reason we have not considered these subnational regimes. 

 
 

 

 
 

 1. Native Title   

 
  

 
Rating Rationale 

General Description The expression Native Title or Native Title Rights and Interests refers to the communal, group, or individual rights and interests of 
Aboriginal peoples or Torres Strait Islanders in regard to lands or waters. The Native Title Rights and Interests held by particular 
indigenous groups take into account not only the traditional laws and customs of a particular group, but significant interests of other 
stakeholders with claims to the area in question as well. Generally speaking, native title must give way to the rights held by others. 
In 1992, the High Court first recognized Native Title in the Mabo case decision, overturning the long held legal doctrine of Terra Nullius. 
The Native Title Act then put this judiciary decision into practice.  

Legal documents consulted: The Native Title Act of 1993 

Legislation confers rights to: Aboriginal and Torres Strait Islanders Sections 223 and 224 and Preamble, Native Title Act, 1993 

Access 1 The Native Title Act explicitly recognizes the right to access, even in the case of non-
exclusive rights (Part 2, Division 3, Subdivision Q, Native Title Act, 1993). This right is 
not automatically exercised. Under the Act, the burden of proof is on the Indigenous 
People; they must prove they have had this right traditionally. 



Withdraw (NTFP) 1 There is no distinction between withdrawals for subsistence versus commercial use. 
These types of rights are primarily determined by customary tenure systems and are 
subject to approval by the Federal Court. These rights can be exclusive or non-exclusive 
rights. In the case where the rights granted include exclusion, the right to access and 
right to withdraw are broader. Non-exclusive rights confer only the right to perform 
traditional activities (Section 44A(4), Native Title Act, 1993). These include: hunting, 
fishing, camping and gathering (of food or other traditional resources such as water, 
wood or ochre). The rights of Lessees etc., prevail over native title rights (Section 44, 
Native Title Act, 1993). Customary rights may also not be recognized when they do not 
meet the definition of "native title rights and interests". Some examples are:  a) 
exclusive possession of offshore or tidal areas; b) rights to ownership of minerals and 
petroleum, as defined in Western Australia, Queensland, South Australia and the 
Northern Territory legislation; c) the right to control the use of cultural knowledge that 
goes beyond the right to control access to land or waters. Given the best case scenario 
assumption, we used exclusive rights for our analysis.  

Withdraw (Timber) 1 

Management 1 The Native Title Act does not guarantee the right to manage. Instead, it guarantees the 
right to negotiate the details of development projects proposed by governments, other 
bodies or individuals, that will affect the Native Title rights of those involved. 
Negotiations may lead to an agreement mediated by the Land Title Tribunal or an 
indigenous land use agreement (ILUA - an agreement about native title and the use and 
management of land, made between a native title group and other people (Part 2, 
Division 3, Subdivision B, 24BB; Part 2, Subdivision C, 24CB; Part 2 Subdivision D 24 DB, 
Native Title Act, 1993)). 

Exclusion 1 The right of exclusion is not guaranteed in the case of the non-exclusive native titles 
(Part 2, Division 4, Section 47, 47A, and 47B, Native Title Act, 1993). Exclusive native 
rights can only be recognized over certain limited areas, such as unallocated or vacant 
Crown Land, and some areas already held by or for Indigenous Australians (Sections 47, 
47A, or 47B, Native Title Act, 1993). Otherwise, the recognized right is considered to be 
a non-exclusive rights title. Given the best case scenario assumption, we used exclusive 
rights for our analysis.  

Alienation (Lease) 0 Native rights are the rights traditionally held by indigenous communities (Art. 223, 
Native Title Act, 1993). We have considered that it is unlikely that the traditional rights 
include the right to alienate.  

Alienation (Collateral) 0 

Alienation (Sale) 0 



Revocability 1 Native titles are subjected to the Non-Extinguishment Principle: they cannot be 
extinguished except in specific circumstances determined by law (Part 15, Division 2, 
Section 238, Native Title Act, 1993). These extenuating circumstances include validation 
of Past and Future Acts of a State or Territory. Past Act occur before 1st July 1993 or 1st 
January 1994 (Part 15, Division 2, Section 228, Native Title Act, 1993). Future Acts are 
those occurring after 1st July 1993 or 1st January 1994 (Part 15, Division 2, Section 233, 
Native Title Act, 1993) In both cases, native title holders have the right to compensation 
(Part 2, Division 2, Section 20; Part 2, Division 3, Subdivision A, 24AA (6), Native Title 
Act, 1993).  

Duration of Rights (Years) Unlimited After Native Titles are recognized, they are protected under the Non-extinguishment 
Principle (Part 15, Division 2, Section 238, Native Title Act, 1993). 

 


